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OPINION
Factual and Procedural Background

H. Owen Maddux received his license to practice law in Tennessee in 1974. In 1991,
Maddux joined aChattanoogalaw firm asapartner. Although noformal partnership agreement was
ever executed, it is undisputed that the partners agreed that attorney fees generated from the
partnership would constitute partnership income and would be paid into the partnership account.

In 1994, the rel ationship between the partners became strained, and disagreements arose as

to the partners respective capital accounts. As a result of these disputes, the senior partner
distributed a memorandum on October 21, 1994, stating that the partners would no longer receive



monthly draws. Upon recei pt of thismemorandum, one partner withdrew from the partnership. The
remaining partners, including Maddux, continued to practice pursuant to the same unwritten
agreement. Despite the memorandum, the partners continued to take monthly draws until the
decision to dissolve the partnership was made in January 1995.

In January of 1995, Maddux’ s partners discovered that he had taken approximately $4,700
in partnership income without their knowledge or consent. The partners asked Maddux if he had
taken any additional partnership funds. Maddux stated that he had not. In July 1996, however, the
partners discovered that Maddux had taken an additional $20,000 in partnership funds. On
approximately fifty occasions over the three-year period from December 1994 through November
1997, Maddux took fees paid to him by clients for services rendered before the partnership’'s
dissolution and used the funds to pay persona expenses. The total amount of the converted funds
exceeded $92,500. He claimed that he took the money asleverage for negotiating with his partners.

On July 13, 1996, the partnersfiled an ethical complaint against Maddux with the Board of
Professional Responsibility (“the Board”). The present disciplinary proceedings against Maddux
arose out of this complaint. The partners also filed acivil lawsuit against Maddux and obtained a
judgment against him for approximately $241,500, which included prejudgment interest on the
converted funds, attorney’s fees, and punitive damages. No crimina charges were ever brought
against Maddux.

On February 7, 2001, a Petition for Discipline was filed against Maddux pursuant to Rule
9, section 8.2 of the Rules of the Supreme Court of Tennessee.! A hearing was conducted on the
petitionfor disciplineon August 29, 2002. At the hearing, Maddux admitted most of the allegations
against him and acknowledged that his actions were wrong and were done with a selfish motive.
Maddux testified that he had never before been disciplined by the Board and that he had never been
found guilty of an offense involving any type of inappropriate professional conduct. In addition,
several local attorneys testified on his behalf, discussing his good reputation and his service to the
community.

The hearing panel found that Maddux had violated the following Disciplinary Rules: DR 1-
102(A)(1), (3), (4), (5), and (6).2 Accordingly, the panel suspended M addux from the practice of law

1 The current version of Supreme Court Rule 8, setting out the Rules of Professional Conduct, went into effect
on March 1, 2003. Pursuant to the Transitional Rules Governing the Implementation of the Tennessee Rules of
Professional Conduct, those rules generally “have prospective application only[.]” Due to the time period involved in
the pending case, our analysis is based upon the Code of Professional Responsibility set out in the previous version of
Rule 8.

DR 1-102. Misconduct
(A) A lawyer shall not:
(1) Violate a Disciplinary Rule.

(3) Engage in illegal conduct involving moral turpitude.
(continued...)
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for thirty daysand ordered him to submit for publication an article to the Tennessee Bar Association
and the Hamilton County Bar Association, discussing partnership law and the pitfalls of partnership
dissolution.® In addition, Maddux was ordered to perform one hundred hours of community service
within two years, to reimburse the Board for all costs and expenses resulting from the disciplinary
hearing, and to comply with the civil judgment against him.

Disciplinary Counsel filed awrit of certiorari in the Chancery Court for Hamilton County,
arguing that the thirty-day suspension imposed by the hearing panel wastoo lenient. Retired Judge
William M. Dender was designated by the Chief Justice to preside over thedisciplinary proceeding
in the chancery court, and atrial was conducted on March 20, 2003.

At trial, Maddux acknowledged that his conduct warranted discipline. He testified that he
was willing to do “[w]hatever was required” in terms of discipline.

Initsjudgment entered on April 10, 2003, thetria court adopted the hearing panel’ sfindings
of fact and conclusions of law. Thetria court aso found that Maddux was not athreat to society
and that he lacked crimina intent because he never intended to keep the converted funds
permanently. The court affirmed the sanctions imposed by the hearing panel, but it aso imposed
additional sanctions. The court ordered that Maddux be placed on one year of probation following
his thirty-day suspension and that Maddux’ s law license be suspended for an additional six months
in the event he violated one of the terms of his probation. In addition, the court ordered that
Maddux’s practice be monitored by another member of the bar and that Maddux not “receive,
disburse, handle nor have access to any client funds, receipts, accounts, or other property, except
with the co-endorsement and/or co-signature of the monitoring attorney.”

Disciplinary Counsel has brought this direct appeal pursuant to Supreme Court Rule 9 to
contest the sufficiency of the thirty-day suspension.

Analysis

Disciplinary Counsel argues that a thirty-day suspension is too lenient under the
circumstances of this case. He pointsto casesfrom other jurisdictionsthat support his position that
Maddux’ s conduct warrants a lengthy suspension if not disbarment. Maddux, on the other hand,
asks this Court to impose some lesser form of discipline or, in the alternative, to affirm the
judgments of the hearing panel and chancery court. He asserts that the discipline imposed by the
hearing panel and chancery court is proportionate and just under the circumstances. However, he

2 .
(...continued)
(4) Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.
(5) Engage in conduct that is prejudicial to the administration of justice.
(6) Engage in any other conduct that adversely reflects on his fitness to practice law.

3 While this sanction is not one that is commonly imposed by hearing panels, the parties do not contest its
validity. Therefore, we express no opinion about the propriety of this sanction.
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asks usto consider that he has lived with the expectation of discipline for almost a decade, in part
dueto Disciplinary Counsel’ sdecision to filethe petition for discipline approximately four and one-
half years after the complaint was filed.

Our review in disciplinary matters is de novo upon the record of the trial court with a
presumption that the trial court’s findings are correct unless the preponderance of the evidenceis
otherwise. Galbreath v. Bd. of Prof’| Responsibility, 121 S.W.3d 660, 665 (Tenn. 2003). Having
thoroughly and carefully examined the record of the trial court, which includes the transcript of
evidence beforethehearing panel, we concludethat thethirty-day suspensionimposed by the hearing
panel and trial court is an appropriate sanction.

We must evaluate each instance of attorney discipline in light of its particular facts and
circumstances. See, e.g., Tenn. Sup. Ct. R. 9, 8 8.4 (indicating that the appropriateness of the
recommended punishment should be viewed under the circumstances of each particular case);
Ramsey v. Bd. of Prof’| Responsibility, 771 SW.2d 116, 123 (Tenn. 1989) (looking at “all of the
circumstances’ of the particular case in deciding the appropriate sanction). At the same time,
however, we also must consider the sanctions that have been imposed in prior cases that present
similar circumstances so asto maintain consistency and uniformity in disciplinary proceedings. See,
e.g., Tenn. Sup. Ct. R. 9, 8 8.4 (stating that the recommended punishment should bereviewed “with
aview to attaining uniformity of punishment throughout the state”); Bd. of Prof’| Responsibility v.
Bonnington, 762 S.W.2d 568, 570 (Tenn. 1988) (recognizing an “ objective of achieving uniformity
of punishment in disciplinary proceedings’). While this case appears to be the first of itskind in
Tennessee, the parties point to decisions from other jurisdictions that have addressed the question
of the proper sanction in casesinvolving an attorney’ s misappropriation of feesfrom hisor her own
law firm. Seegenerally Nebraskaex rel. Neb. State Bar Ass nv. Frederiksen, 635 N.W.2d 427, 433-
36 (Neb. 2001) (discussing casesfrom other jurisdictions that have addressed thisissue). Courtsin
thesejurisdictions haveimposed avariety of sanctions, ranging from no sanction to disbarment, and
their decisions show that no one sanction is necessarily more appropriate than any other in these
types of cases. Seeid.

Under the American Bar Association’ s Standardsfor Imposing Lawyer Sanctions, whichthe
Board has adopted for disciplinary matters, disbarment is an appropriate sanction for conduct
involving dishonesty, fraud, deceit, or misrepresentation when thelawyer engagesin seriouscriminal
conduct or any other intentional conduct that “seriously adversely” reflects on the lawyer’ s fitness
to practice law. See Standards for Imposing Lawyer Sanctions 8 5.11 (Am. Bar Ass'n ed., 1986).
The trial court found that Maddux lacked criminal intent, and the evidence does not preponderate
againgt this finding. Both the hearing panel and trial court concluded that Maddux engaged in
conduct that adversely reflected upon his fitness to practicelaw. Neither tribunal, however, found
that his conduct “seriously adversely” reflected upon his fitness, and our review of the record
confirms their conclusions. Therefore, disbarment is not an appropriate sanction in this case. For
the same reasons, suspension is not an appropriate baseline sanction in this case. Suspension is
appropriate only when “alawyer knowingly engagesin criminal conduct . . . that seriously adversely




reflects on the lawyer’ s fitness to practice.” See Standards for Imposing Lawyer Sanctions 8 5.12
(Am. Bar Ass'ned., 1986).

Section 5.13 of the Standards statesthat “ [ r]eprimand isgenerally appropriate when alawyer
knowingly engagesin any other conduct that involvesdishonesty, fraud, deceit, or misrepresentation
and that adversely reflects on the lawyer’ s fithess to practicelaw.” Maddux’s misappropriation of
hislaw firm’ sfundsclearly constitutes such conduct. The hearing panel specifically found asmuch
when it concluded that Maddux’s misappropriation of his law firm's funds was “willful and
deliberate” and that his conduct violated DR 1-102(A)(4) and DR 1-102(A)(6).* The trial court
adopted the hearing panel’ s findings of fact and conclusions of law in its judgment. The evidence
does not preponderate against the trial court’s findings. Therefore, we conclude that a reprimand
would be the appropriate baseline sanction in this case.

Our review, however, does not end here. We aso must consider any aggravating or
mitigating circumstances that may exist. Aggravating and mitigating circumstances are any
considerations or factors that may justify an increase or areduction in the degree of disciplineto be
imposed. Standards for Imposing Lawyer Sanctions 88 9.21, 9.31 (Am. Bar Ass'n ed., 1986).

Disciplinary Counsel relies on the following aggravating factors: 1) substantial experience
in the practice of law; 2) multiple offenses; 3) a pattern of misconduct; and 4) dishonest or selfish
motive. Therecordindicatesthat Maddux had been practicing law for twenty years before engaging
in the conduct at the center of this disciplinary proceeding. It also shows that he converted
partnership funds on approximately fifty occasions over a three-year period. These funds totalled
over $92,500. Moreover, Maddux admitted before the hearing panel that his acts were done with
aselfish motive. Consequently, each of thesefactorsjustifiesan increasein the degree of discipline
to be imposed.

Maddux asksthis Court to consider anumber of circumstancesin mitigation. Some of these
circumstances actually weigh against Maddux. For instance, Maddux lists the vulnerability of the
victim as a mitigating factor, suggesting that the law firm was not vulnerable. However, the
fiduciary duty of loyalty that exists between partners and thetrust that law firms must placein their
attorneys to act as representatives of the firm caused the law firm to be vulnerable with respect to
Maddux’ smisconduct. SeeFloridaBar v. Arcia, 848 So. 2d 296, 298 (Fla. 2003). Accordingly, the
law firm’s vulnerability should be treated as an aggravating factor. See Standards for Imposing
Lawyer Sanctions 8 9.22(h) (Am. Bar Ass'ned., 1986). Other circumstancesidentified by Maddux
are neither aggravating nor mitigating factors. Maddux asksusto consider the restitution payments
he hasmadeto hisformer partnersasamitigating factor. Theserestitution payments, however, were
compelled by court order, and such restitution should not be considered as either aggravating or
mitigating. See Standardsfor Imposing Lawyer Sanctions § 9.4(a) (Am. Bar Ass'ned., 1986). We

4 DR 1-102(A)(4) providesthat alawyer shall not “[e]ngage in conduct involving dishonesty, fraud, deceit, or
misrepresentation,” and DR 1-102(A)(6) provides that alawyer shall not “[e]ngage in any other conduct that adversely
reflects on his fitness to practice law.”
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consider some of the mitigating circumstances relied upon by Maddux, such as how the
misappropriated fees were used, to be irrelevant. Others, such as physical or mental disability or
impairment, find no support in the record and consequently do not apply under the facts of thiscase.

Amongthelist of circumstances Maddux asksthis Court to consider, therefore, we conclude
that only the following factors justify a reduction in the degree of discipline to be imposed in the
present case: 1) absence of prior disciplinary record; 2) character or reputation; 3) cooperative
attitude toward proceedings; and 4) delay in disciplinary proceedings. Maddux had never been
disciplined by the Board prior to the present proceedings. Moreover, several local attorneystestified
to Maddux’ sgood reputation and hisserviceto thecommunity. Maddux demonstrated acooperative
attitude throughout the proceedings by admitting most of the alegations against him, fully
acknowledging his wrongdoing, and testifying that he waswilling to do “[w]hatever was required”
interms of discipline. Furthermore, Disciplinary Counsel took over four yearsto file a Petition of
Disciplinein thismatter, and it has now been nearly eight years since the ethical complaint against
Maddux was entered with the Board.

Maddux’s conduct constitutes a serious violation of the disciplinary rules of this state. In
light of the severity of his offense and the aggravating factors raised by the Board, some amount of
suspension is warranted. However, the applicable mitigating factors justify a limited period of
suspension. We hold that the evidence does not preponderate against thetrial court’ sfindings, and
we conclude that the thirty-day suspension imposed by the hearing panel and trial court is an
appropriatesanction. Therefore, weaffirmthe action of thehearing panel andtrial court with respect
to this sanction.

Conclusion

We conclude that the thirty-day suspension imposed by the hearing panel and tria court is
afair and proportionate sanction under the circumstances of the present case. The parties do not
contest the appropriateness of the other sanctions imposed by either the hearing panel or the tria
court, and we therefore express no opinion about the propriety of those sanctions. Accordingly, the
judgment of the tria court is affirmed. Costs of this appeal are taxed against the Board of
Professional Responsibility.

JANICE M. HOLDER, JUSTICE



